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PER CURI AM
On August 13, 2004, this court affirnmed Desnond

Olivierre's conviction and sentence. See United States V.

AQlivierre, 378 F. 3d 412 (4th Cr. 2004). On January 24, 2005, the
Suprene Court of the United States granted Alivierre’ s petition
for wit of certiorari, vacated our judgnment, and remanded t he case
to this court for further consideration in light of United

States v. Booker, 543 U.S. |, 125 S. C. 738 (2005). W vacate

the sentence and remand for resentencing.

| n Booker, the Suprene Court held Blakely v. WAshi ngton,

542 U.S. 296 (2004), applied to the federal sentencing guidelines
and that the nmandatory manner in which the guidelines required
courts to inpose sentencing enhancenents based on facts found by
the court by a preponderance of the evidence violated the Sixth
Amendnent. Thus, when a defendant is sentenced under the mandatory
gui del ines schene, “[a]lny fact (other than a prior conviction)
which is necessary to support a sentence exceeding the maxi mum
authorized by the facts established by a plea of guilty or a jury
verdict nmust be admtted by the defendant or proved to a jury
beyond a reasonabl e doubt.” Booker, 543 U.S. at __ , 125 S. C. at
756.

In United States v. Hughes, 401 F.3d 540 (4th G r. 2005),

we held that a sentence inposed under the pre-Booker mandatory

sentenci ng schene that was enhanced based on facts found by the



court, not by a jury, constitutes plain error. That error affects
the defendant’s substantial rights and warrants reversal under
Booker when the record does not disclose what discretionary
sentence the district court would have inposed under an advisory
gui del i ne schene. Hughes, 401 F.3d at 546-56.

Because the district court engaged in judicial
fact-finding to determne dlivierre’'s offense level and the
resul ting gui deline range was i nposed in a mandat ory manner, there
was a Sixth Anendnent violation under Booker.®! On renmand, the
court nust cal cul ate the appropriate guideline range, consider the
range in conjunction with other relevant factors wunder the
guidelines and 18 U.S. C. A. 8§ 3553(a) (West 2000 & Supp. 2005), and
i npose a sentence. If a court inposes a sentence outside the
guideline range, the district court nust state its reasons for
doing so. Hughes, 401 F.3d at 546.

Accordingly, we vacate the sentence and remand for
further consideration in |ight of Booker and Hughes.? W dispense

with oral argunent because the facts and |egal contentions are

The convictions were affirnmed in our prior opinion and are
not before us now.

2Just as we noted in Hughes, 401 F.3d at 545 n.4, “[we of
course offer no criticismof the district judge, who followed the
law and procedure in effect at the tinme” of OJdlivierre's
sent enci ng.
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adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.

VACATED AND REMANDED




